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I ntroduction

Conflict is a result of grievance which in turn @eated by unmet needs and the
understanding of conflict is important becausesiph companies to locate profitable niche
markets that will be based on meeting those nteafsdefined as the process of ascertaining
those unmet needs Folger defined conflict as “theraction of interdependent people who
perceive incompatibility and the possibility of enference from others as a result of this
incompatibility”,? has received a lot of attention from scholarsyingicorporations in recent
years and there are now countless studies dealthgtvespecially in the past decades where
we have seen extensive research on specificalgonflict managemeniand a large number
of conflict management publications have sprungirnupvarious journals across different
disciplines and research findings have been diss#ed to academia and practitioners in the

form of journal articles, conferences papers, bpaks other documentdt was claimed that

conflict management research has gained itselfatustof a well-established academic
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discipline over the past decades and there is nownugisible network of knowledge
production underlying the conflict management étare especially in the last decade where
the most important and the most updated researtheirarea of conflict management has

been conducted.

Freeman defines a stakeholder as "any group ovichdil who can affect or is affected by
the achievement of the organization's objectiVeB4sed on this definition, the stakeholders,
in takaful, among others, would be the participaantsl their beneficiaries, shareholders,

directors, management, employees, intermedianuggliers and the public.

Studies and Resear ch in Shareholder / Stakeholder Conflictsin Corporations

Conflict studies in corporations were done due dwegal factors, one of which is the
allegation that that private business brings albdot of conflicts with corporate stakeholders
which the law itself is often unable to settle sfatitorily in the public intereSand it is said
that this is bad for busine8dt was further suggested that successful confliev@ntion is
not only sound protection of development investniebtit that engaging in the process of
deconstructing it or getting to the core issudewa firms the opportunity to better develop

products or services to meet those nééds.

Depending on how it is managed, conflict can eéhproductive and unproductive and it was
suggested that productive conflict is feasiblnd in order to manage conflicts, one needs to
understand how they exist and in this respect sévspotheses were forwarded and that

some of the main causes of conflict are:



« value incongruence between individuals and therozgéion'

» people have different ideas about what is importastwell as different answers for
something that requires resolutith.

e organizations are unclear about their goals, eafpgthe importance of some of the
competing goals above othéfs.

« misalignment (between ends and means valtiasjl with the mission, strategies and
processes of the organizatithh.

« misalignment between the diverse interests of mensaand shareholdets.

* the values of the people in the organization aré ey misaligned but also

incompatible with the values of the organizatidn.

In particular the misalignment between shareholdéerests and the interests of other
stakeholders has resulted in a profileration ofliss in this area and it is exhausting to
review all of them, therefore | will stick to a festudies. In the context of takaful, the main
stakeholders would be the shareholders, the masaterintermediaries and the participants

as these are the parties that participate dir@ctlye takaful contract.

One study suggested prioritising values as it ipartant since conflicting values create
conflicting strategies and it was emphasized ithatnecessary for organizations to prioritize
their values into a hierarchical order, explainthgt all strategy and goals cannot be equal
and that organisations must explicitly identify atefine these valu&sas a conclusion it was
drawn that there is a connection between valuesitization and reduced conflfétand this
partly, will result in greater success of the oiganon as it was alleged that for

organizational agreements to be sustainable, tieeyl reveryone’s suppdtt.it was also



alleged that these values and beliefs affect thgeemystem of organizational strategies,
processes and behaviors; an organization will &@yas effective as its ability to live its

values??

In order to be effective in prioritising values, magement needs to have a suitable
methodology used for identifying values as it waspposed that although many
organizational leaders have spent considerable tireating values statements that reflect
what they believe the organization represents, wgiroductive conflict still remains a
problem because the manner in which values have loemtified has not been effective.
Many executive leaders of organizations may haventsgnore time creating values
statements they believed to be important rathen tivae identifying existing values of
employees and aligning them with the mission, atjigs and processes of the organization.
Therefore, management should spend a considenaiderd of time on alignment rather than
identifying and writing values statements and thatet of core values is made explicit and
that the organization is seen to be committed ® \hlues through their consistently

congruent behaviout.

Many studies look at the alignment private (profilented) enterprise with that of the public
interest and it was argued that it is a necesdayy for the justification of private business
and the maximization of profifS. This justification involves corporate ethics whidh

necessary and sufficient, at least to understancomtribution to the public interest which is
aimed to peacefully solve those conflicts betweemparations and their stakeholders which
follow (or might follow) from corporate strategy énvhich the (national) law alone cannot
settle effectively (any moréf. The other view is that rather than debating whethe

stakeholders or shareholders matter, corporatibisid juggle multiple goals and in the



fields of law and ethics, the intellectual strughgiween the stakeholder and the shareholder,
contracts and communities, and public and privaieceptions of the corporation have

similarly been manifest in numerous debéfes.

The debate on the purposes of the corporationiarnmgrticular, the goal of shareholder value
maximization has been reignited following the staolarket convulsions and corporate
scandals of 2001 and 208as also resulted in another proposition; it paisforward that
any company could achieve satisfaction and a balaimc stakeholders’ conflicting
expectations through a value-delivered star modelse needs comprise satisfaction, moral
intelligence/ethics, empowerment, communication, d an quality corporate

governance/leadership which are critical to akestelders’

Still another premise suggests that people’s r@astand responses will guide its direction
and behavior of individuals will not change unftilet organizational structure changes.
However, this still incorporates the values driygamise and the supposition that if no clear
goal is outlined from the beginning and no commawlarstanding of values or strategic
priorities exist, everyone will have their own adarbased on what is important to them and
if a decision has not been made about “which comgejoals are most important, none of
the goals will be adequately satisfied or suppore=iilting in members of the organization
not knowing how to address the many critical isstiey face and each side will think its
approach is the correct offeThis will cause personal conflict when each stakaér tries to
create their own direction based on their undedstgnof what the organization is trying to
accomplish. It was observed that if a decision matsbeen made about “which competing
goals are most important, none of the goals wiladequately satisfied or supported.” This

group are of the opinion that members of the ogion will not know how to address the



many critical issues they face and the behavioindividuals will not change until the

organizational structure changes.

Depending on the cultural, economic, social, legadl political background, some of the
above parties gain at the expense of the othernoBt cases, although they are agents of the
shareholders, and more broadly, stakeholtfeitsis the managers who gain the most as they
have their own self-interest may be reflected m thoices they make regarding effort, risk
exposure, and time horizoisvhich may exert a negative impact on shareholdealtw>
although their duty is to maximise shareholder vasathe shareholder is viewed as the most
important stakehold&t as arguments for the primacy of shareholder valagimization as

the preferred objective function has been forwaraékit subject to certain constraifits.

The primacy of shareholder value maximization @ more reflective in the US where
contemporary corporate law is supposed to have esn&al objective the protection of
shareholder interests in the management-contréileg and judges have often affirmed the

importance of maximizing shareholder valtfe.

Therefore, every organization, takaful includeslat risk from abuse by top managers intent
on self- aggrandizement at shareholder expémse for example, top managers may entrench
themselves by working to redefine the appropriat@wizational performance metric and the
manager can have redefined the nature of corppeafermance to his or her advantafét
was also argued that entrenched managers striagsmtheir value to shareholders relative to

other managers in the labor market making themutmsigutable >



To solve the manager-shareholder conflict, the ggula of tying pay to performance is
proposed. This principle is thought to be sound the& empirical results of re-search
investigating the efficacy of such plans have beered and the debate continues but a
strong relationship between CEO pay and the pasidenf the outside directors who set the
compensation levels was found and this was detexanmore by the psychology of social
comparison than by the economics of corporate peence’® However, this type of plans;
first, bonus plans that link compensation to actimgnrates of return are thought to be very
susceptible to managerial manipulation and manageght be tempted to employ some
accounting legerdemain to ensure their bonus aebbller expense. Furthermore, there are
too many forces beyond a manager's control andntbBvational potential of rewards
diminishes if the goal they are tied to is viewedimpossible to achiev@.Finally, it only
focuses on outcomes and, indeed, monetary outctmmesay little about the appropriate

means to achieve those efids.

It was also suggested that to ensure non abuseabhggers, outside independent directors be
appointed but "the ambiguity of the standards ahéss, the difficulty in ascertaining and
weighing the relevant facts, the psychological aadal pressures on independent directors,
and the limited incentives and weak sanctions alskelsuggest that to elicit disapproval from
outside directors would take a transaction so dyasgerreaching as not often to be proposed

by management'®



A meeting of minds proposed the following devidest tstakeholders can use to protect their

respective interests in corporatiofis :

» Stakeholders protect themselves through contraendders negotiate employment
contracts, specifying compensation and golden patas. Creditors negotiate bond
covenants. If employees are represented by a labown, they may negotiate a
collective bargaining agreement, a sort of contratibeit one that may present
particular problems of collective action and faeszydiar regulatory obstacles to its
negotiation and enforcement.

» Stakeholders may be protected by fiduciary oblayeti This is a mixed common law
and equitable concept and normally carries wittihét idea of judicial enforcement,
through an action in law or suit in equity. It isart of default rule and may yield to
more specific privately negotiated agreement. Teeegal idea of such a fiduciary
obligation, owed by managers to the corporatioaragntity and to its shareholders,
has not been controversial here. This is in faetaiter limit of fiduciary obligation in
the law at present. However, fiduciary obligationay be expanding, for example to
general creditors. Some have suggested fiducialigations owed by managers to
other constituencies and some have suggestedhthaetv United States 'stakeholder
statutes point the way to such duties.

» Stakeholders may protect themselves by exit." Jtwdders sell shares, employees
and managers quit. We have not explored any ofirttmications of this mode of
protection. Fourth, stakeholders may be protectedvmership. This is just a subset
of contract; however, the ownership relation isvamently considered separately, as
we have done, because of the thick armature outiefales that surround the rights

of 'owners."' Shareholders are thought to ‘'own'ctir@oration unproblematically, by



definition; corporate managers, employees, and atiageholders 'own' it, as we have
used the term, just in the case in which they omaress of corporate stock.

» Stakeholders may be protected by legislation, grgnthem specific rights or
privileges in the corporation, or specific publights or privileges that reduce their
dependence on the corporation. Depositors in savamgl loan associations may be
protected by federal insurance. Shareholders mayloymmultiple aspects of the
regulatory process to discourage institutional lstavnership. Neighbours to
corporate facilities may be protected by environtaklegislation. Employees may be
protected by unemployment insurance or statutoryniwgs of plant closings.ls

'Legislative intervention is better than fiduciahyties.

Guidelines For Managing Conflict in Takaful

Islam recognises that conflict among different peagxist as the Quran says, “If your Lord
had so willed, He would have made mankind one medpit they will not cease to differ,
except those on whom Your Lord and Sustainer hatoed His mercy, and for this did He
create them?® However, the conflict should be a consequenceliish desires to the extent
of encroaching on other people’s rights as poirtetiby the Quran, “Do not then follow
your own desires, lest you swerve from Justf@eThe Quran also says, “If the Truth were in
accord with their own desires, the heavens aneédinié would surely have fallen into ruin,
and all that lives in thent"® The Quran further states that following one’simsswill lead
one to error as in the verses, “Say: | do not #li@ur vain desires. If | did, | would stray
from the straight path and would not be among thdse are rightly guided*® and “Do not

follow vain desire (hawaa) for it will mislead yéwwm the path of God*



In the case of the conflicting interests of theimas stakeholders of takaful, one must apply
the principle of equit}’ and must give proper due to the various competiageholders. In
this respect the Quran says, “Give full measure faidveight, in justice. We task not any
soul beyond its scope. And if ye give your word, jdstice thereunto, even though it be
(against) a kinsman; and fulfil the covenant ofahll This He commandeth you that haply ye
may remember™ Indeed the Quran gives lessons from the examglgsevious Prophets
who obersed this principle in their dealings witheo people. For example the Quran says,
“And unto Midian (We sent) their brother, Shueylke bhid: O my people! Serve Allah. Ye
have no other God save Him. Lo! a clear proof ltattme unto you from your Lord; so give
full measure and full weight and wrong not mankindheir goods, and work not confusion
in the earth after the fair ordering thereof. TWilt be better for you, if ye are believetsin
another place the Quran says, “O my people! Giltarfaasure and full weight in justice, and
wrong not people in respect of their goods. And miat evil in the earth, causing
corruption.® Indeed the Quran considers those who are notaeiand liken them to
defrauders and warned them thus, “Woe unto theaddérs: those who when they take the
measure from mankind demand it full, but if theyasiere unto them or weigh for them, they

cause them loss*

Muslim jurists have detailed out the principleconflicting interests and | have summarised
these principles in an earlier pap&For the purposes of our discussions, | list doenlegal

maxims that are relevant here. These are :

» Putting precedence of thedispensibles over thenecessities and also th@eeds.
» Putting precedence of timecessities over theneeds.

» Putting precedence of the certammefit over the uncertaibenefit.



» Putting precedence of the tbgnefit over the small one.

» Putting precedence of ttenefit of the group over the individubknefit.

» Putting precedence of thenefit of the many over thieenefit of the few.

» Putting precedence of the lastipgnefit over the temporary or intermittebenefit

» Putting precedence of the fundamental and bhenefit over the marginal and
subsidiarybenefit

» Putting precedence of the potent futbeaefit over the immediate wedlenefit.

» Priority of the lasting action over the temporacgi@n

» Priority of the action that brings long term betebver short term ones

» Priority of the fundamentals over the peripheratsj

* Priority of the rights of the group over the rigbfshe individual

The above principles are applicable in the absen@eclear contract to effect. However, in
the case of takaful, the rights of each of thedliyeparticipating stakeholders are quite clear
in most circumstances. The shareholders interastsc@vered under the wakalah and or
mudharabah agreement(s). The employees interesteett are met with a comprehensive
scheme of service. The intermediaries too, are pawbrding to the wakalah or ju'alah
contract entered into with the takaful company #redparticipants welfare are covered by the
takaful contract. The only remaining party that nb@ysubject to differences in interpretation
is the manager. In this respect, the guidelinesrigmt in the Quran and the Sunnah, coupled
with decrees issued by bodies like the OIC Fighd&ray, the Islamic Financial Services
Board, the Accounting and Auditing Organisationlsglamic Financial Institutions and the

respective authorities will help in reducing thegudial conflicts.



However, the interest of those stakeholders thanhat parties to the takaful contract such as
the beneficiaries of participants and the commuaity not fully protected. In this respect,
more could be done such as aappointing sharials@dvas members of the Board. This way,
the shariah advisor may be fully aware of the daicies of the takaful business. In addition,
the shariah managers in takaful companies shoulatnmdved in technical aspects of the
takaful operations to enable them to present agorapd accurate proposal for the shariah
advisors to adopt. The legal infrastructure shoallsb be instituted to protect them. In
Muslim countries laws should be enacted to streathe different schools of thought such
as the status of the takaful benefftdn non-Muslim countries a special law such as tfat
the Administration of Muslim Law Acf may be enacted to reduce any conflicts in

interpretation.

Conclusion

Shareholder/stakeholder conflicts in takaful camdsmlved by incorporating the spirit of the
shariah through its objectives with proposals amgiyestions forwarded by conflict scholars
in various capacities. However, there is still @aé¢o provide a fairly comprehensive legal

infrastructure for these conflicts to be managetl. we
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