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Introduction

Different School of thoughts(Mazaheb):
Hanafi

Hanbali

Maleki

Shafi’i

Shi’i

Different Legal opinions (Fatwa's)
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Introduction

¢ The  compliance with  Shariah

principles is an integral feature in the
Islamic banking & finance.

¢+ An effective and conductive Shariah

framework is imperative in assuring
such compliance.
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Presently, there is:

neither a single global authority to
harmonize the different views on
Shariah rules and principles

nor an authority to issue and ensure
international compliance to Figh
rulings




Challenges in Europe

Regulatory

and
tax issues

Islamic Banking
understanding by Trained and skilled

clients Islamic Bankers

Clear basic Arabic Terminology
understanding of
Islamic contracts

Competition with Exchange of surplus

Islamic Banking liquidity/funds between

Contrc::l by regulators conventional and Islamic
: Shariah Governance Banks

conventional banks
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Requlatory Challenges

EU Regulation

Islamic Finance Directive
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EU Regulation

Does EU Regulation on Financial Services cover
banking, insurance and other investment services allow

Islamic Finance?

Definition of deposit/Contradiction with principle of Profit
& Loss Sharing

European “passport”. Once a firm is authorised to provide
services in one member state it qualifies for authorisation
to provide services or establish a branch in any other

member state subject to certain conditions
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Islamic Finance in the UK:
Regulation and Challenges
- The UK is the only EU member state which has
authorised Islamic banks

[
)

The Financial Services Authority - a single financial
regulator

The Financial Services Authority has authorised 5
Islamic banks and 1 Takaful firm

This approach contrasts with that in other centres for
Islamic banking like Bahrain, Malaysia, DIFC, which have

separate authorisation and regulation for Islamic banks
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. Islamic Finance in the UK:
.~/ | Requlation and Challenges
- Regulatory definition of products
e A ‘deposit’ is defined as ‘a sum of money paid on

terms under which it will be repaid either on demand

or in circumstances agreed by the parties’
e Profit and loss sharing accounts do not qualify

o Importance:
e Regulated activity — accepting deposits
e Deposit protection

e Customers have a contractual right to be repaid in full

o Solution
e May choose instead to be repaid on Shariah
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It Regulation and Challenges
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Role of Shariah board

o Executive or advisory?

o Directors — the *fit and proper’ test
e competence and capability

e conflicts of interest

o FSA wants to see role is advisory — no
interference with management
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UK experience: European
Expansion?

Advantages of FSA's approach
o flexibility
e no need for a separate regulatory framework

e political acceptability
Disadvantages of FSA’s approach
e regulatory product definition does not match product

e solutions may not be universally applicable

structure
Challenges in other European countries would be
similar — but different in detail

12
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Features

Origins

Sources of Law

Law-makers

Role of State

Islamic

Advent of Islam
(7t century)

Shariah and Figh

Shariah scholars/
Jurists

Law over the state

13
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Features Islamic
Sources/ Shariah scholars
implementers of law create and
Judges apply
Status of judgments Judgments of
one court has no
bearing on
Closed/
open
Evolution

others

Shariah - Closed
Figh - Open

Can change
within the

boundaries of
Shariah

14
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Islamic Finance Directive

If Continental European Countries do not
have the tax and regulatory framework to deal
with the basic products,

... than Continental European Countries
will not be in a position to fully participate in the
development of Islamic Finance.

15
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Islamic Finance Directive

Definition of Islamic Bank:
of

Islamic bank is the bank whose Article
Association

comprises the
undertaking not to breach,
or receive interest.

In the
operations it carries out, the provisions
of Islamic Law (Shariah), and not to pay

Definition of Deposit: Profit & Loss
sharing principle

16
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Islamic Finance Directive

Shariah Advisory Board:
A Shariah Advisory Board must be established
by each and every Islamic bank, Islamic
window & Takaful operator.
Reviews and certifies the permissibility of
products offered by Islamic Bank

- Ascertains that investments and projects in
which the Islamic Bank has participated are
Shariah compliant
Observes that the Islamic Bank is managed in
accordance with Islamic principles

17



5
7
Iy

=)

(]
(w3

EU Directive: a requirement?

= Do we need a new EU Directive on
Islamic Finance?

v Establish minimum standards
v Harmonization

18
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European Strateqy

A three fold strategy may help out the industry
to ensure Shariah compliance on an ongoing

basis:

1. Standardization of Shariah Compliance
Regulations for Islamic Finance

2. Improved governance and Shariah
Compliance Assurance for Islamic
Financial Institutions

3. Shariah Compliance Rating of Islamic
Financial Institutions and Products

19



Standardization of Shariah Rules

Long history of figh under various schools—
diversity of legal opinions

- Variety of rules introduces legal risks—affect
growth of Islamic financial industry

National level—Shariah rules standardized by a
National Shariah body

European level—European body needed for
iIssuing standardized rulings (to enable growth
of global transactions)

20
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Shariah
Certification :

Standardization of Shariah Rules

Diversity

Lack of IOCaI
Shariah

knowledge in
Financial
matters

Management of

Diversity

Enhance local
Shariah
scholarship and
Muslim Think

. Tanks

21
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Standardization of Shariah Rules

_ IIRA \\
. 2005 |
- SB

\
.

Bahrain /
\ S
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Establishment of ESSB

Islamic Financial Institutions

Shariah Advisory Board

National Central Bank

Shariah Supervisory Board

European Central Bank
European Shariah Supervisory Board

23
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Establishment of ESSB

o Independent:

In order to be effective ESSB must be
independent authority.

o Authoritative:

The decision of ESSB must be
binding on national SSB.

24
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Duties

> Harmonize the different views on

Shariah rules and principles applied to
products an services:

v Not declare any Figh opinion right or
wrong

v Codify different opinion being used in
the industry

> Issue and ensure european
compliance to Figh rulings

25
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Duties

» Generic Standards for the good
practice of an Islamic financial
institution in managing its activities.

> In the context of diversity of Figh
opinions, the ESSB will not only help
an |Fl decide which Shariah opinion to
use, but will also specify what
requirements to be met Iin the
application of the particular Figh
opinion.

26
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Dispute Settlement

Lack of courts to enforce Islamic contracts
Increases the legal risks

In case of disputes—Ilaw of the country will
prevail over principles of Shariah

‘Choice of law’ and ‘dispute settlement clauses’
Included in contracts

Shariah as governing law—disputes settled by
commercial arbitration

Dispute settlement institutions (Islamic Finance
section at arbitration centers) needed to reduce
legal risks

27
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Conclusion

An effective ESSB will harmonize the
Shariah interpretations, strengthen the
regulatory and supervisory oversight
of the industry and will also foster and

nurture a pool of competent Shariah
advisers.

28
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